In the aftermath of the Army Public School attack and the newly emerged national political consensus, the public debate on the trial of civilians by military courts was cautious but some muted voices termed the amendment against the right to a fair trial. Some saw it as a 'soft coup'. 11 The trials of terror suspects were very secretive. Even families of the under trial suspects did not know the location and date of trials. Most of them were sentenced to death and some were executed promptly. Court ruled by a majority of 11 votes to 6 that the amendment of the Army Act is constitutional and that, as held by senior courts before, the military justice system meets the requirements of fair trial standards and if the system is considered fair for services personnel, it should be considered so for terror suspects as well. 14 In subsequent legal challenges to trials of civilians by military courts, the Supreme Court relied on the military court case judgement closing the door for legal challenges for foreseeable future. 15 The trial of civilians by military courts was an ad hoc arrangement for dealing with 'hard core terrorists'. 16 On 8 January 2017, the Army said that 'The military courts have ceased to function on expiry of mandated period' and that 'during the period of its validity, 274 cases were referred to Military Courts. Of these 161 were awarded death penalty (12 executed) and 113 were awarded imprisonment of varying duration. The cases were dealt through due process of law in Military Courts'. 17 From behind the scene, the powerful military exerted pressure on the government and This article is divided into three sections. The first section outlines the legal framework and tests for assessing the right to a fair trial under international human rights law and Pakistani law. The second section is divided into three sub-sections. Sub-section A introduces the military justice system whereas sub-section B applies the tests to the military justice system of Pakistan to determine to what extent it complies with the fair trial standards. I argue that the military justice system does not meet the fair trial standards such as trial by an independent and impartial tribunal, equality before courts and a review by a higher tribunal. Sub-section C critically evaluate the legal soundness of the majority judgement in the military courts case where it was held that the military justice system meets the fair trial standards and trial of civilians by military courts do not breach their right to a fair trial. My main argument is that the majority judgement is based on the case of Ali. Ali is based on an incomplete
Munir's criteria. The majority judgement did not take account of, as it was required by law to do so, the post 2010 legal framework. The third section sums up the discussion and makes recommendations to reform the military justice system suggesting that Pakistan might learn from the British experience of reforming their military justice system. presence, to be represented in person or by a counsel of his/her choice, to examine witnesses, have the assistance of an interpreter and that no one shall be compelled to give evidence against oneself or confess to guilt. Article 14 requires to take into account the age of juveniles and provides for the right of appeal to a higher tribunal for reviewing conviction and sentence. Article 14 prohibits double jeopardy and requires compensation where there is a miscarriage of justice.
I. The right to a fair trial: the legal tests
The three limbs of the test, i.e. 'equality before the courts and tribunals', 'independent and impartial tribunal' and 'conviction and sentence being reviewed by a higher tribunal' need elaboration as this article focuses mainly on those aspects of the right to a fair trial in the military justice system of Pakistan.
Equality before courts
Equality before the courts and tribunals includes guarantees such as equal access, equality of arms and non-discriminatory treatment of parties to the proceedings.
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'Access to administration of justice must effectively be guaranteed in all cases to ensure that no individual is deprived, in procedural terms, of his/her right to claim justice'. 26 Impartiality has two aspects. 'First, judges must not allow their judgement to be influenced by personal bias or prejudice, nor harbour preconceptions about particular case before them, nor act in ways that improperly promote the interests of one of the parties to the detriment of the other'.
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'Second, the tribunal must also appear to a reasonable observer to be impartial'. 36 'The right to be tried by an independent and impartial tribunal is an absolute right'.
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Review by a higher tribunal 'Everyone convicted of a crime shall have the right to his conviction and sentence being reviewed by a higher tribunal'. 38 'The right to have one's conviction and sentence reviewed by a higher tribunal … imposes on the State party a duty to review substantively, both on the basis of sufficiency of the evidence and of the law, the conviction and sentence, such that the procedure allows for due 31 40 'A review that is limited to the formal or legal aspects of the conviction without any consideration whatsoever of the facts is not sufficient under the Covenant'. 41 The right of appeal is of particular importance in cases involving death penalty 42 but is not confined to the most serious offences.
The analysis of the relevant provisions of international human rights law, jurisprudence of the Human Rights Committee and cases from other jurisdictions 43 reflect consensus on the absolute nature of the right to a fair trial and its constituents elements such as equality before courts, trial by an independent and impartial tribunal and the right to review one's conviction and sentence by a higher tribunal.
Trial of civilians by military courts
Military courts may try service personnel for military offences subject to the provisions of Article 14. 44 The ICCPR does not prohibit the trial of civilians in military or special courts either but such trials must be 'in full conformity with the requirements of article 14 and that its guarantees cannot be limited or modified because of the military or special character of the court concerned'. 45 'It is important to take all necessary measures to ensure that such trials take place under conditions which genuinely afford the full guarantees stipulated in article 14'. 46 The trial of civilians by military courts, however, should be exceptional. 47 In Madani v Algeria, the Human Rights Committee said:
The 
Equality before courts
The constitution of Pakistan does not contain a stand-alone provision on the right to equality before courts but the language of Articles 4 and 9 and its interpretation by the superior courts suggests includes that the accused shall have due notice of proceedings which affect his rights, he shall be given a reasonable opportunity to defend, that the Tribunal or Court before which his rights are adjudicated is so constituted as to give reasonable assurance of his honesty and impartiality and that it is a Court of competent jurisdiction. 68 In Sarfraz, the Supreme Court called fair trial as an inalienable right.
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Article 10(1) provides for elements falling under the 'equality of arms' category, e.g. that an arrested person 'shall not be denied the right to consult and be defended by a legal practitioner of his choice'.
Where an individual cannot afford to have a lawyer, one should be provided at the expense of state.
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The lawyer must be given a reasonable opportunity to prepare and defend his client. Article 25 of the constitution guarantees equality before law and equal protection of law. The Supreme
Court on a number of occasions had elaborated criteria for the application of the equality provision.
On discrimination, in Memon, 74 the Supreme Court said:
Although class legislation has been forbidden, it permits reasonable classification for the purpose of legislation. Permissible classification is allowed provided the classification is founded on intelligible differentia which distinguishes persons or things that are grouped together from others who are left out of the group and such classification and differentia must be on rational relation to the objects sought to be achieved by the Act. There should be a nexus between the classification and the objects of the Act.
Independence and impartiality of tribunals
'The independence of judiciary is one of the salient features of [… the Pakistani] Constitution. The preamble to the Constitution provides that … the independence of the judiciary shall be fully secured.
The Objectives Resolution … also commands that independence of judiciary has to be fully secured. The method of appointment and security of tenures of the judges have close nexus with the independence of judiciary. 80 The cconstitution provides for the 'separation of judiciary from the executive' 81 qualifications for the appointment of judges, procedure of appointment, service conditions, salary, and pension. 82 Judicial accountability is a key principle of the Pakistani judicial system. The constitution provides the forum, procedure and grounds for the removal of judges. A judge cannot be removed from service except on the specified grounds and according to the prescribed procedure. The Supreme Court and High Courts have also been given a degree of financial autonomy. 83 The constitution and law have ensured the independence and impartiality of judiciary.
Review by a higher tribunal
The constitution and law guarantee the right to appeal and review by a higher tribunal. The right to appeal and judicial review is also entrenched within the hierarchical jurisdictional judicial structure of 
II. Military courts and the fair trial tests
Section II is divided into three sub-sections. Sub-section A introduces readers to the military justice system in Pakistan and provides a context for further discussion. Sub-section B applies the tests set out in section I to the military justice system. The main argument is that the military justice system do not meet the basic elements of the right to a fair trial such as trial by an independent and impartial tribunal, equality before the courts and a review by a higher tribunal. Sub-section C analysis the legal soundness of the majority judgement reasoning the military courts case. The main argument is that the majority judgement is legally flawed and is per in curiam.
A. The military justice system
The aim of the military justice system is to maintain effective discipline in the armed forces of Pakistan.
The military courts consist of four tiers: general court martial, district court martial, field general court martial and summary court martial. 88 The 
General Court Martial
The general court martial is the highest trial court with the jurisdiction to try any offence, any person subject to the Army Act and may award any sentence under the Army Act. 89 A general court martial is convened by the COAS or an officer authorised by him. 90 The convening officer may dissolve the general court martial if it appears to him that the continuance of the trial is impossible or inexpedient for the exigencies of the service or the necessity of the discipline. The Army Act sets out a minimum number of five officers for a competent general court martial. field general court martial. 101 The Army Act and the Army Rules do not provide criteria as to how it will be determined that the attendance of judge advocate is or is not required.
District Court Martial
A district court martial may be convened by an officer who is authorised to convene a general court martial or an officer authorised by such authority. 102 A district court martial shall consist of at least three officers each of whom has held commission for a minimum two years. 103 There is no bar, like in the case of general court martial, that all members of the district court martial must not belong to the corps or unit of the accused. This means that colleagues from the same corps or unit may try their own colleagues. 104 A district court martial has the power to try any person except an officer, junior commissioned officer or a warrant officer and may pass a sentence not exceeding two years but cannot pass a sentence under hadd (Islamic law) such as stoning, imputation and whipping. Like a field general court martial, a judge advocate 'may' attend a district court martial. A district court martial is a trial court for relatively less serious offences and some of the stringent requirements such as the compulsory attendance of the judge advocate in its proceedings or to bar members of the same corps or unit to sit on a district court martial do not apply.
Summary Court Martial
A summary court martial is a first instance court for relatively minor offences. The trial of serious offences such as murder and munity requires a reference to an officer empowered to convene a district or field general court martial unless there is a grave reason that an immediate action is required for preventing detriment to the discipline of the army in which case the summary court martial may try those offences. 105 It means that exceptionally it may try serious offences. A summary court martial may pass any sentence not exceeding one year or where the presiding officer is below the rank of Major, exceeding three months. 106 It does not have jurisdiction to try offences punishable under hadd (Islamic law). 107 The attendance of judge advocate is not required for a summary trial. The only safeguard provided is that the summary court martial should be held by an officer not below the rank of a Captain and the presence of two additional officers is required throughout the trial as without their attendance the trial is null and void. 108 A summary court may try any person subject to the Army Act except an officer, junior commissioned officer or warrant officer. 109 The Army Act and the Army Rules have not provided any justification for excluding the above officers from the jurisdiction of the summary court martial and reserving it only for the trial of low ranking officers and soldiers. The distinction is based on the rank of the person tried rather than on the seriousness of the offence. The convening officer may dissolve a summary court martial if it appears to him that continuance of the trial is impossible or inexpedient for the exigencies of the service or the necessity of the discipline.
The role of Judge Advocate
The judge advocate has been given wide powers and duties. He is required to give legal opinion to the prosecution and defence on a question of law; whether consulted or not he has to inform the court of any irregularity; defect in the charge or composition of the court and shall give advice on any matter before the court martial. His opinion is legally binding on the court but may be ignored for very 'weighty reasons'. 110 The Army Act does not define what constitutes a weighty reason. At the conclusion of the case, the judge advocate shall sum up the evidence and give his opinion upon the law relating to the case before the court proceeds for deliberation. The court may record that they have decided the matter on the basis of the legal opinion provided by the judge advocate. The judge advocate shares with the president of the court the responsibility to ensure that the accused is not disadvantaged in any way. 111 His attendance in the trial before the general court martial is compulsory but he may attend field general court martial, district court martial and the military court of appeals.
He is not required to attend summary court martial. As a general rule the President of every court martial is responsible for the proper conduct of trial and to ensure that the accused receives a fair trial 112 but neither the Army Act nor the Army Rules provides that the President should have legal qualification or training which makes it difficult for him to determine whether or not the requirements of a fair trial are met. Findings or sentences of all tiers of courts martial are not valid unless confirmed by a competent authority 113 in a manner prescribed by the Army Act. 114 The COAS or an officer authorised by him may confirm the finding and sentence of the general court martial. 115 The convening officer or an authority superior to him may confirm the finding and sentence of the field general court martial. 116 The finding and sentence of a district court martial may be confirmed by someone authorised to convene a general court martial, i.e. the COAS or someone authorised by him. 117 The finding and sentence of the summary court martial do not require confirmation unless the officer holding the trial has less than five year service and is not on active service in which case it must be approved by an officer authorised to convene a district court. 118 The proceedings of a summary court martial, however, should be transmitted to a reviewing authority for a review. 119 A sentence of death, imprisonment and dismissal must be confirmed by the COAS. 120 The confirming authority has been given wide powers: it may mitigate, remit or commute sentences.
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The confirming authority has also the power to order revision of finding and sentence by the same court which passed the original finding and sentence. 122 If a guilty decision is found to be invalid for any reason or cannot be supported by evidence, the COAS or the Federal Government may substitute it for a valid decision.
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Executive remedy against decisions of military courts
The Army Act allows an aggrieved person a remedy against the finding and sentence of the general court martial, field general court martial and district court martial to submit a petition to the confirming authority and after confirmation to the COAS or the Federal Government against such finding or sentence. A similar remedy is available against the finding and sentence of the summary court martial. 124 The Federal Government, the COAS or any other authorised officer may annul any proceedings of any court martial on the ground that they are illegal or unjust.
Right of appeal to the military Court of Appeals
The Army Act bars appeals to ordinary courts. proceedings of the court martial on the ground that they are 'illegal or unjust', order retrial by a fresh court, remit the whole or part of the punishment or commute the punishment. 131 The decision of the Court of Appeals is final and shall not be called in question before any court or other authority'.
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B. Application of the tests
Independence of military courts
The military courts do not seem independent. The Federal Government has control and command over the armed forces of Pakistan. 133 The Federal Government grants commission in the armed forces and may dismiss any person, including the COAS. 
Impartiality of military courts
Given that the military justice system is managed by the military leadership itself, it is hard to be seen Lawyers who appeared before military courts have been regularly raising fair trial concerns:
The counsel, who did not want to be identified, had also appeared for an accused before a field general court martial trying some accused persons charged with the attack on General Pervez Musharraf in December 2003. He said that during the trial he had to visit the Attock Fort but was not provided the relevant documents.
One of the lawyers appearing in such cases believes that appearance before a court martial was only waste of time as he faced handicap in defending his client due to lack of provision of important documents attached to the trial.
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The military tends not to disclose the location of the trials to the relatives of the accused and the The strict military chain of command rule applies to the convening officer, judge advocate and other members of the military courts and once findings and sentences are confirmed by a senior officer or the COAS, it is highly unlikely that those findings and sentences will be changed. The Court of Appeals is invested with wide powers but it does not seem to be an independent and impartial tribunal and any review by such a tribunal is less likely to inspire confidence either in the accused or the public. The
Army Act also provides other executive forums for seeking remedies against the decisions of military courts, e.g. complaints to the COAS or the Federal Government. But access to the superior courts, available to ordinary litigants, is denied to those subject to the Army Act.
The military justice system: a legal island
The military justice system is a legal island within the judicial structure of Pakistan running as a parallel 150 The comment of Justice Haq that a reasoned judgment is meant for the appellate court is incorrect. A reasoned judgement is for the benefit of the accused so that he can make a meaningful appeal. How can an accused make a decision to appeal unless a fully reasoned judgment is provided to him? 151 It is interesting to note that other judges neither used the criteria nor clearly agreed with Justice Haq on this point. Only Justice Ahmed said: 'I agree'. 152 PLD 1996 SC 632.
Supreme Court had held that `the procedure prescribed for trial before Military Court is in no way contrary to the concept of a fair trial in a criminal case'. to deal with terrorism cases. They are working normally as well. 162 It is true that the conviction ratio in terrorism cases is very low but it is not due to a lack of functioning of ordinary courts or special courts. The main reason for the low conviction rate is seriously weak and flawed investigation and lack of reliable evidence. There are instances of convictions by the Anti-Terrorist courts where reliable evidence was produced. 163 It is interesting to note that military is part of the joint investigation team (JIT) for investigating terrorism cases. 164 The Army Amendment Act 2015 has neither changed the composition nor extended powers of the JIT. It begs the question as to why the military courts are able to convict on the basis of evidence collected by the JIT but ordinary courts and Anti-Terrorist
Courts were not applying the same standard of proof. The need was to improve investigation and provide better protection to witnesses, lawyers and judges.
Second, as established above, the military courts do not meet the requirements of fair trial. Had the majority applied the correct legal test, it would have found no justification for trial of civilians by military courts.
III: Conclusion
Those subject to the Army Act have the right to a fair trial. The military justice system does not meet the standards of fair trial denying those subject to the Army Act the right to a fair trial. The majority judgment in the military courts case is per in curiam. There is no justification for trial of civilians by military courts. The military justice system is outdated and needs large scale reformation.
162 See a list of Anti-Terrorism courts operating in the Khyber Pakhtunkhwa province: <http://www.peshawarhighcourt.gov.pk/special_courts.php> accessed 16 September 2016. I am also aware that the international community is supporting Pakistan to improve its civil law enforcement agencies. The European Union, US Aid and the UK are providing support to the civil law enforcement agencies to enable to them to deal with the problem of terrorism more effectively. 163 Judgments passed by Anti-Terrorism Court, Mardan, Pakistan. On file with the author. 164 Anti-Terrorism Act 1997, section 19. 2. The judge advocate should be an independent person and his independence and impartiality must be clearly safeguarded by ensuring tenure of service, promotion, pay rise, transfer and cessation of functions etc. The attendance of JAG at all tiers of courts martial should be compulsory.
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Those who sit on courts martial, their judicial functions must be excluded from consideration in annual performance reports, promotion, pay raise, transfer, determination of awards, medals etc.
4.
Articles 8(3) (a) and 199(3) of the constitution are against the letter and spirit of the constitution and human rights law as they create a legal space where fundamental rights and human rights law are not applicable, i.e. the services personnel are deprived of some of the most important human rights such as the right to a fair trial. In the current legal landscape, this is untenable legally. This is unacceptable morally. right of appeal to an ordinary higher court. 165 In response to those judgments, the British military justice system went through major changes in 1996. 166 Those changes were assessed by the ECtHR and the British courts in subsequent cases and found to be compatible with fair trial standards.
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Pakistan might want to study and learn from the British experience of reformation.
6.
The powerful military establishment has always resisted changes to the military justice system or to put it differently, they have always been able to legally shield themselves against proper and full judicial scrutiny by the superior courts. The military establishment needs to show a more sensible and logical approach by letting themselves to be judicially scrutinised by superior courts. This will only strengthen the military justice system, enhance the morale, effectiveness and image of the armed forces of Pakistan rather than undermining the force.
